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. there could probably keep their_sources_secret; if not, they had

INTRODUCTION
A decade agor whether a Journalist could be required to
Leveal his confidential sources was almost always a question of

statutory law. If a state had a strong shield law, Journalists

tc reveal their sources orérisk a“contempt of court citation. At
that point, neither the traditional common law nor the federal

Constitution proVided a newsgatherer s priVilege" comparable to

the long- established eVidentiary priVileges of attorneysf

physiCians, clergymen{ and-spouses. 4However, a number of states
had created such a privilege by statute, and the courts generally
accepted this statutorf%limitation on their powers. 4

In recent years, however,.two dramatic but'counterVailing

trends have narrowed\the gap between jurisdictions with and

. e \.‘ )
without statutory shield laws. On the one hand, state courts

- : A
A N |

havefrepeatedly carved out judicial exceptions to seemingly

absolute shield laws, requiring journalists'to reveal their

sources or go to Jall despite the ex1stence of such a law. On

the other, state and federal courts all over the country have4
'been ]udlClally recoqniZing a reporter s priVilege whe:e none
idexists by statute. By the end of 1980, no fewer than six state"'

Supreme Courts had recognized the priVilege in states lacking'

'

. statutory shield laWs. Similarly, numerous federal appellate

courts. have now recognized a Journalist's privilege either

inherent in the Constitution or the federal rules of court

procedure. BLQBZDJLQ Yo Haygsl—-the only u. S. ‘Supreme Court

Y



ruling on this issue to date--was - 1n1t1ally seen as a maJor'

. defeat for reporter's pr1v1lege, but many lower federal and state
courts have nevertheKess.recognlzed the privilege in the years

since, often citing the dissenting and concurring opinions in

Branzbura as -authority.

-
|
IS THE FIRST AHENDHENT A SHIELD?

An appellate #ourt f1rst ruled on the argument that the

Flrst Amendment constltutes a shield law in a 1958 llbel’

decision, Qarlang 1; Tgr;g Columnlst Marie Torre made some

unflatter1ng statements about actress Judy Garland and attr1buted.

]

them to an unnamed CBS network executlve.f Garland sued for llbel

- and demanded the 1dent1ty of the source dur1ng the d1scovery,

‘process. Torre refused to comply &nd a federal trial court cited

her for contempt She kppealed, and the U.S. Court of Appeals
~upheld the c1tatlon and Torre was sentenced to 10 days in Jall

In an opinion by Potter Stewart (later ‘a Supreme Court

justice) the appellate court conceded that th1s case requ1red a

d1ff1cult balanc1ng of two rlghts, but the 1nformatlon sought_"

went to the heart of Garland's cla1m, Stewart said. Thus,,the
reporter’s rlght to keep a source confrdentlal had to give way to
the right of a court to reQuire the:disclosure of relewant

\

information. . R . \,

After that defeat, the idea of a Constltutlonal reporter S\
pr1v1lege remained in limbo until the late l960s. At that p01nt

the argument began to be serlously reconS1dered in view of’ the\

flood of contempt c1tatlons Journallsts faced in those years. In

1979 anﬁ 1971, three appellzce court rullngs on the_1ssue were

.2
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appealed to the Supreme Court. - In one of these cases a court

A

recognired a Constitut?onal privilege‘while the other two denied

its existence. Todresolve this conflict, the Supreme Court
agreed to hear the three cases together.

The result was Branzburg v. Hayes, an important 1372

decision. that denied the existence of a Constitutional reporter's
J-

priVilege in cases such as the ones before the court., However,

. .the result was confus1ng because the vote was 5-4, with only four

\
\,
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_where a court\recognized a Constitutional reporter s shield, U.S.

Justices reJecting a Constitutional ‘Shield outright while four

dissenters said there should be a qualified Constitutional’

shield The swing vote was. proVided by Justice Lewis Powell, who

sqid the First Amendment should not excuse journalists from

reanling their sources in these cases. However, Powell also

\\
suggested that it might under some other circumstances.

fbe three cases that were consolidated in Branzburg involved

o

Widely varying c1rcumstances, but all had one thing in common: .

reportersﬁhad refused to answer grand juries" questions about

potential criminal actiVity they allegedly Witnessed The case
\\ . v

A Qﬁlﬂﬂgll3 ‘unvolved Earl Caldwell, a Black reporter for the

.Ngu ngk Iimgs.$“Caldwell had interViewed leaders of the militant

Black Panther moVement In California, a federal grand jury

investigating Blacﬁ groups ordered Caldwell to testify and toﬂ

\Y
bring along his not;s and tapes.
‘ Caldwell refused to even appear.; Not only would testifying
‘\
breach his confidential relationships w1th his news sources, but
(...

merely appearing 'would. have the same effect, because grand jury -

\.\. .
\
‘.\"\

R\
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'probeedings are secret. If Caldwell appeared, the Panthers might
‘never know for sure whether he kept his promises of.
.confldentlallty. , ‘
| Caldwell and the" I;mgé asked a federal d1str1ct oourt to
quash the grand jury subpoena. The court. 0n1y granted the
reguest.in paft, and Caldwell appealed. The ninth circuit U. Sr'
Court of‘Appealsbordered the subpoena quashed, ruling that
Caldwell had a First Amendment right to keep his sources
confidential. - The U.S. government appealed to the Supreme Court

In the second case of the Brgnzbu;g trllogy, In re 2329354
television_journalist Paul Pappas was invited to a,Black;Panther
headquarters in Massachusettsn‘ He alsoc promised not'to~disclose_
any‘information he was then?in confidence; A'county grand jury"
summoned him and asked'what he had seen at Panther headquarters.
‘He refused to answer. many of the qrand Jury 's questlons, c1t1ng
the First Amendment (Massachusetts had no st tutory Journallst'.
privilege). The state Supreme Court rejected his argument and he
appealed to the U.S. Supreme Court.

In the Branzburg case itself5, Louisville Courier-Journal
reporter Paul Branzburg observed two - young men proce951ng
hash1sh;.and wrote a by11ned story about it. The art1c7e
included a t1ght1y cropped photo of a pa1r of hands worklng ‘with
what the captlon said was hashlsh Latet, Branzburg wrote an
art1c1e_about drug use 1n»Frankfort, Kentucky. The article said
he spent two weeks intervieuing drug users. Branzburg was® twice
| subpoenaed by grand juries, but he refused to testify; citing
both aUKentuoky reporter's privilege.statute and'the First

"Amendment.‘ He appealed both subpoenas, but the Kentucky Court‘of



Appeals ruled~against him, declaring that. neither the First

'.Amendment nor the Kentucky shield law app11ed ‘to his s1tuatlonp
The shield law, the court said, only applied to\the 1dent1t16s of
1nformants; it dld_not.excuse a reporter from testlfylng about

" events he personally witnessed. ’Branéburg appealed to the U.S.

Supreme Court.
| Consolidating the three cases, the Supreme Court sard all
three reporters had to complyFWith the'grand jury subpoenas.
Thus, the high court affirmed. the lower court rulings ln
Branzpurg and inlln Le Pappas while reVersing‘the Caldwell

" decision. Four’Supreme Court justices said that a journalist has
‘the same duty as any other c1tlzen.to test1fy when,called upon to

~do so. However, Just1ce Powell ‘who prov1ded the cruc1a1 f1fth

o 4

vote to reject a reporter s pr1v1hege in these cases, d1dn't go

. -

that far. He left open the poss1b111ty‘that the First Amendment
'might excuse- a reporter from revealing confidential information

under other c*rcumstances. Powell said: / l |
"The. asserted claim to privilege should be Judged on . |
its facts by striking of a proper balance between freedom
of the press and the obligation of all citizens to give
relevant testimony with respect to criminal conduct. The
balance of these vital Constitutional and societal e
-interests on a case-by-case basis accords with the tried
and traditional way of adjudicting such questions.
"In short, the ccurts will be available to newsmen under
circumstances where %egltlmate First Amendment intcrests
require,protectionﬂ' : '

!

Thus, Powell felt a balancing- process was neFessarv,'w1th a
Const1tutlona1 sh1eld for Journallsts ava11ab1e ‘in some cases.
One dlssenter (Just1ce Douglas) took the absolute posltlon that
rio restr1ctlon on freedom of the press, 1nc1ud1ng the_*equlrement

that reporters testle in a court, was const1tut10na1 The otherv



three dissenting Just1ces (Stewart, Brennan and Marshall) said

they thought there should be a qua11f1ed Journa11st's pr1v11ege,

based_on the Const1tutlon: These three Justlces sa1d that, to .

just ify requiring a journalist to reveal his sources, thef

i
t

government should have to show:

1) that there is probable cause to believe the. journalist
has clearly relevant information regard1ng a spec1f1c pro- .
bable v1olatlon of law, R i

2) that the 1nf9rmatlon'cannot be obtained in some way that
doesn't so heavily infringe on the First Amendment;

3) that there is a Compelling and overriding interest in
. the information._ - ' )

Evern though these gu1de11nes appeared in a d1ssent1ng
-opinlon, hey'have been used by several lower federal and state
¥ l

courts in dec1d1ng Journa11st's pr1v11ege cases 1n recent years.

The B;anzburg dec1slon, 1t turns out, was not qu1te the defeat

[
i

for the media that it f1rst appeared to be. The hlgh court

n

"refused to create afConst1tutlona1 sh1e1d law, but f1ve of the

nine Just1ces (the four d1ssenters plus Powell) d1d say ‘the

Constltutlon gives Journa11sts at least a 11m1ted right to

w1thhold conf1dent1a1 1nformatlon. Since then, a number of lower

federal and state courts have- undertaken the balanc1ng process

suggested by Powell, Often ru11ng that Journallsts' conf1dent1a1
1
information is pr1v11eged in s1tuatlons different from the ones

‘that led to the Bxanzbu;g ruling (grand Jury 1nvest1gatlons) In

so ru11ng, courts have often looked to the gu1de11nes 1n the

Branzburg dissent. v

) FROM BRANZBURG TO BAKER
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‘Perhaps foreshadowing things to come, it was only a few
months after B;anzpu;g that a federal appellate court first
refused to follow iv. Late in 1972, the second circuit U.S.

Court of Appeals distinguished Branzburg and held that "a

journalist had a Constitutiomal right to withhold his_sources”

under other circumstances than those in B;anzbuxg (Baker vo. F & E
Inxesfmenﬁ)g; The author of an'article exposing the

"blockhusting" practices of realtors in all-White neighborhoods

- was asked to reveal his source--in a lawsuit between black

- estate, he would be subjected to-harassment~and_economic harm if

\ i .
homebuyers and real estate firms. Since the source was in real
identified, the writer said. The appellate court allowed the

writer to keep the spurce confidential, noting that Branzburg

‘involved grand jury investigations, not a civil lawsuit to which

the journalist was not a party. In this instance, at least, the

second circpit U.S. Court of Appeals said the First Amendment.

protected the author s right to keep his source confidential.

CONSTITUTTONAL AND COHHON LAW DEVELOPHENT .

In addition to the Conatitutional argument for a reporter s

privilege, in the years since Brgnzpurgisome federal courts have

. recognized a limited federal common law journalist's privilege as

inherent in the Federal Rules of Criminal Procedure; the Federal
Rules of Civilifrocedure and the Federal Rules of Evidence. ‘None
of these rules specifically mentions a reporter's privilege, but
several federal courts have'held that a qualified reporter's

privilege is inherent in them. For instance, Rule 17(c) of the

o -
.

_ Federal Rules of Criminal Procedure authorizes courts to quash

10 -

o



~However,

subpoenas that are "unreasonable or oppressive." Rule 501 of the
Federal Rules of Evidence recognlzes the concept of ev1dent1ary
privileges.: It doesn't mention a reporter's pr€v1lege, but the

Congressman most responsible for drafting Rule 501 said in

7congress- "The language of Rule 501 permits the caurts to

develop a pr1v1lege for newspaper people on.a case -by-case
basis."? | ’

By 1981, courts in half of the federal circuits had
recognized a limited reporter's privilege under various
rationales, including the First Amendment, the éederal rules of

none of the federal courts had recognized the sort of

: procedurT, federal common law,. or a combination of these.

absolute pr1v1lege Journallsts seek Instead, Li:e courts have
welghed reporters' pr1v11ege cla1ms aga1nst other conslderatlons,
often ru11ng that the pr1v1lege must glve way——or at least that
the media must let a judge exam1ne the purportedly conf1dent1al

information to determlne 1f it should be disclosed. 'In such

.cases, dlrflcult confrontatlons between the press and the
" judiciaty often result.

For instance, in iate 1980 the third'circuittJS. Court of

Appeals ruled against the producers of the CBS telev1s1on

program, "Sixty Minutes," on a reporter'c pr1v1lege issue. In

,ulejg.gu;hpggtsgnlo,'a federal judge in New Jersey ordered CBS

to submit confidential materials to him for an in-chambers
review, The judge, hoped to determine whether the materials
should be released to the defendants in a cri-inal case that

stemmed from a "Sixty\ﬁinutes"‘story.

11 7
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The gu;hbg;tsgn casc resulted from a story ent1tled "From_
Burgers to Bankruptcy. It questloned the franch1s1ng pract1ces
of an East Coast fast food chain, Wild Bill's Family Restaurants.
A grand jury later indicted several’Wild Bill's»executives\on\

various criminal -charges. The executives subpoenaed CBS'

outtakes and other unpublished’information before their trial.

" The judge ordered_CBS to provide much of the requested'naterlal

for an izschambers‘inspection. When CBS refused, the judge cited
the network for contempt, and CBS'appealed. The federal Court of

Appeals affirmed the judge's order. The judge would have to see

the materials to adequately weigh the defendants' need for them .

against the.network‘s qualified privilegefto_keepsthém
cohfidential, the appellate court ruled. Thus, the appellate
court afflrmed the contempt citation aga1nst CBS.Q.Finally, CBS

/

petitioned the Supreme Court for a hearing but was turned down.

CBS eventually turned over the subpoenaed material.

)

Qu;hpgrtsgn notw1thstand1ng, the federal third c1rcu1t is
among the leaders 1n recognlzlng a reporter s pr1v1lege
Jud1c1ally. That circuit has ruled that the privilege covers not‘
only ' sources but also unpub11shed materials, and that 1t applies
in both criminal and ciyil cases. 4

\
For ‘instance, a year before\gy;hbgrtggn the third circuit
TN

affirmed a reporter s right to keep her sources conf1dent1al in.a
civil case, Riley v. Qhﬁﬁtélll A lawsuit was filed by a pglice
officer who contended he was harassed by the police chief and‘
others in the department when he ran for mayor. He wanted to‘

know the source of a news story he_cons1dered unfavorable, but

the reporter, Geraldine Oliver of the Delaware "County

~ 9
12
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. {Pennsylvania) Dsulx Times refused to disclose it at a court.
| hearing. Ollver was c1ted for contempt? but the appellate court

overturned the c1tat10n becauSe the 1dent1ty of .the source was

not relevant enough to the case to overrlde the quallfled
‘reporter [ pr1v1lege. In so rullng, the court said that three
'requ1rements had to be met before a reporter should be’ requrred
to disclose confldentlal_1nformatlon:'l) the 1nformatron hac ' een-
sought elseuhere; 2)'the informacion could no' be obtainedﬁfrOm

other sources, and 3} the 1nformatlon was cleafly rerevant to the

case, -

A

‘—~/On the other hand, the th1rd c1rcu1t refused to uphold the
reporter 5 prxv;lege in another 1980 decision,. LL.S_L.\LL.Cuﬂ_inz

In that case, Jan Schaffer, a Phlladelphla Lngulger reporter,
' refused te testlfy about her conversat1ons w1th a U.S. attorney'

durlng the "Abscam“ casr, 1n whlch many publlc officxals were}f

4

charged ylth brlbery.- _The U S éattorney adm1tted theu
conversatlons had occurred, and’ Schaffer was eventually c1ted for
contempt The third 01rcqgt Court of Appeals afflrmed a contempt‘

jc1tat10n, decrdlng that the 1ssue here was’ not confldentlallty-’

\ o \4,..

(the _source had al:eady walved hlS rlght to confldentlallty) but
the conduct of the u. S. attornéy in allegedly "leaklng word of_

fthe investzgat1on to- the press. In thls crlmlnal proceedxng, the

.;_‘ N

defendants were' eek1ng a drsmlssal by alleglng prosecutorzal.
kmisconduct,,and sought Schaffer 5 testimony to show thls;"

| mxsconduct. 'ﬁhe. ellate court ruled that the reporter S

‘testrmony was cruczal to the case and thus. afflrmed the c1v1l

;contempt crtatron.t In §0° tulrng, the court 1oted. o o j!
S ST 51! T
o 013
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'"When no countervailing constltutlonal concerns are at
A stake, it can be said that the privilege is absolute;
S when constitutional precepts collide, the absolute
‘ gives way to the qualified and a balanc1ng3process
comes, into play to determine its limits." :

\*\\~The th1rd c1rcu1t then - applled the three- part test it

enunélated in B;lgy and found it sat1sf1ed Thus, the. court

said the erorter 's pr1v1lege had to y1eld to the defendants'

N

Sixth Amendment right to a fair tr1al in thlS part1cular case.

appeal of the th1rd c1rcu1t dec1slon, seemingly forcing Schaffer

to choose between testifying about her conversations and going to

//élther were acquitted or'had'the charges against'them;dismissed
As a result, ‘or a t1me the only person fac1ng a possible. jall
sentence in thlS portlon of the abscam" 1nvestlgatlon was a

’-journalist, The contempt citation agalnst Schaffer was . dropped
after she'agreed to reveal~whether she had in ﬁact 1nterv1ewed

thie Uu" attorney in: the case, w1thout~reveal1ng the content of

.

. the conversatlon.u Nevertheless, ‘the; case was closed only because'

the defens% attoxneys sa1d they no longer needed Schaffer s
testlmony——not because of any v1ctory ‘for the reporter s
pr1v1lege. ' S .:d}' "-r,’ o o | ku,' -

Meanwhlle, other federal apppellate courts across Amer1ca

-'“have also recognlzed a quallfled reporter s pr1V1iegel1n the

‘years 51nce B;anzhu;g But llke the Qx;dgn ‘decisiony, these-other

dec151ons h ‘e e phas1zed the 11m1ted nature of ‘the pr1v1lege,

[

1n51st1ng that/1t must be balanced aga1nst other rlghts.; For

'example, 1n sllhgggd y& xg;;_ugggg 14 the tenth c1rcu1t Court of

_Appeals recogn1zed the reporter s pr1v11ege and “said it applled

. LN .
. v, ~_ .
L . I . A
- .

N 11 c

R " . ) » » ,'.: . : ' ,'- v ’14 ) » ',-, ' “'. . .
Q TN P . . ) . . . ‘ . | ) -

“In early 1981, the U.S. Supreme Court refused to hear an

ja}lff However,'all four of the Philadelphia "abscam” defendants

\‘

/
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to a documentary film-maker. The court owerturned a_trial
Judge S order requ1r1ng the flln—maker to‘reveal his confldentlal
information because the party. seeklng 1t (the Kerr-McGee
.Corporatlon) had not diligently tr1ed to secure it elsewhere
f1rst.' In'any future request for the fllm-maker s (or any other
Journallst's) conf1denL1al 1nformatlon, the trial court was
ordered to we1gh- 1) the relevance and necess1ty of the
‘1nformat10n; 2) whether 1t went "to the heart of the matter"; 3)
its poss1ble availability elsewhere, and,4) the’ type of case
'involved. ~The sllkwggg case attracted wide attention because
Karen Filkwood was kllled .in an auto acc1dent en route to-

test1fy to the Atomlc Energy Comm1ss1on about allegedly dangerous

.practjces of her employer, the Kerr—McGee Corporation.’ Th1s

Al

-c1v1l lawsu1t by her estate and, others charged the company w1th -

)

violating her civil r1ghts.; _vi T ”dl i S .

~-In, a c1v11 11be1 case, the flrst circuit u.s. Court of

q ’

Appeals ‘handéd -down stlll another 1980 ‘decision recogn1z1ng the

ex1stence of a Journallst s pr1v1lege. ‘In Bxung and St;llman Yo |

Globe Nguspapg;,ls the- court ruled on.a d1spute over pretrial

~

'dlscovery of a reporter s conf1dent1al sources By emphas121ng the ,:

balanc1ng of r1ghts necessary in such cases. The court

.reafflrmed the ex1stence of the. pr1v1lege, but sa1d the tr1al

o

: court had to balance the F1rst Amendnent 1nterests 1nvolved

agalnst the pla1nt1ff s need for the 1nformat10n. The case was
N .

remanded,vw1th 1nstructlons for the tr1al Judge to follow 1n

dec1dlng whether to order the newspaper 1nvolved (the Boston

glghg) to d1sclose 1ts sources foL a 'series of stories

”

. - R P S A S T

~
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'criticizing'the plaintiff's productS'(fishing boatsy
The fifth federal’ appellate c1rcu1t also recognlzed the.Lb”;

_reporter s pr1v1lege in 1980, in M;lle; yL Transamerlgan Eress 16 v

11)'

But in that case, the Court of Appeals sa1d the pr1v1lege had to

giwe way to a libel pla1nt1ff's need_for conf1dent1al rnformatlon
without which he.could not prove actual malice;~.Thus, the

appellate court allowed the discovery'wof a magaz1ne s

conf1dent1al sources.
/

. On the other hand, a federal d1str1ct court in Wash1ngton,
b.C., deC1ded not to requ1re ‘a reporter to reveal h1s sources
under reasonrng s1m1lar to that 1n-the,s;lkuggd case. In a 1979 -

’ dec1S1on, H;S;jb.ﬂuhbﬁld 17 the court recognlzed a Nash;ngtgn '

Rgs; reporter s qua11f1ed,pr1vrlege, and evaluated the Church of

_ Scientology's demand for the reporter s notes about an FBI
'7%' kinVestigation of the church. e court dec1ded the pr1v1lege

protected the reporter, s1nce the same 1nrormatlon could be;f

obtained from FBI sourcesf - . f;,.iﬂ'

Sl l

’ The U S Court of Appeals for Washlngton, D. C followed up j
< :

: the ﬂgppgjg rul1ng w1th -a 1981 dec1s1on that strongly endorsed
.' the concept of a reporter s pr1v1lege,,Zgrllll_LLSm;;h 13: The)"
ﬂ'case arose after u. S. Just1ce Department off1c1als allegedly/

leaked w1retapped telephone conversat1ons of Detrolt underworld

. m\i

Lp 1eaders to the De;;g;t Nﬁﬂﬁ; Two reputed underworld f1gures sued

the Just1ce Department and sought a court order requ1r1ng a . .

1 .
o> B - '( X

'reporter to réveal his .soutces. _ :\,y L s ;

.

The Judge refused to 1ssue such an?érder, and h1s dec1slon

AP »

was appealed The appellate court affzfmed the refusal, not1ng

that the pla1nt1ffs had not exhaust d alternat1ve means of

- - , L - ‘".J;_ ' 'f s 7’ ‘ L -‘/.
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Lo

securing ‘the information, They had not queried Justice

‘Depantment employees who had access to the tapes, for instance.

In c1v1l cases to. which the reporter “is not a party, a reporter

.1s exempt from revea11ng his sources "in all but the most
exceptional cases," thewappellate court"held .‘ ‘

The court sa1d that to overcome the reporter s pr1v11ege, a
c1v11 lltlgant must show. l) that his lawsu1t is not fr1volous,
'2) that. the 1nformatlon sought 1s cruc1al to the 0asse, and 3)

’that all alternatlve sources for' the 1nformatlon have been
exhausted. - S . o

The n1nth c1rcu1t has also recognlzed the‘reporter 's
pr1v11ege, startlng w1th 1ts rullng in Qaldwgll ijuJLJ which
was later reversed by the Supreme Court However,,ln 1975 the
:n1nth c1rcu1t aga1n recognlzed the pr1v1lege 1n Earr_yL

| Rl_ghess 19" In that case, part of the protracted lltlgatlon

1nvolv1ng reporter Blll Farr (d1scussed later because it largely

:'1nvolves state law), the U. S. Court of Appeals sa1d the tr1a1_

"court's need for- the 1dent1ty of Farr s sources outwelghed h1s'

/

' pr1v1lege.' As a result, the federal court refused to set as1de a.

contempt c1tat10n, although it d1d acknowledge the ex1stence of a .

reporter s pr1v1lege. e u:

AS

o

Thus, ln a. wide var1ety of s1tuatlons, federal courts all

. over the Un1ted States have- recognlzed the exlstence of a_

reporter s per1lege,:although they have welghed 1t aga1nst other -

glnterests, such as a cr1m1nal defendant's rlght to a fa1r tr1al

or a c1v11 libel’ pla1nt1ff's need for conrldentlal 1nformatlon to
show actual mallce. ' '//f |

. / 1-1
/ ax f
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wdefense; For 1nstance, in a murder case (Zelenka Va Hjsg AN

) - . STATE COURT DECISIONS'
Meanwhile, at least six state supreme courts have also

recognized a qualified journalist's privilege in the absemce of a

‘statutory shield law.>fFor instance,-in 1977 the Iowa Supreme

 Court - recognlzed a quallfled F1rst Amendment pr1v1lege for'

repurters., 1In a 11bel case, H;ngga;g y;‘QKbnge; 20 the. court

'roughly followed the three ~part test in the B;anzbuxg d1ssent,-

'1nd1cat1ng that a reporter could refuse to reveal conf1dent1al

1nformat1on, at least in a civil proceed1ng, unless: 1) the’
1nformatlon sought."goes-to the heart of the matter" before the
court: 2) other‘reasonable means of obtaining'the information
have‘been_exhausted;fand 3) thevlawsuit‘in:which the information

3

is‘Sought-does notvappear to be "patently'friVoious,"'1H6wever,-"

the Iowa Supreme Court welghed -the’ case at hand and dec1ded that

[

athree part test was met, so the reporter was not excused from,

Lo

reveallng her sources for several stor1es about a protracted.

.
. <

Jdlvorce case that led to -a 11bel suit.

(%3

A number of»other state courts have aiso found'

bas1s for a’ Journallst s pr1v1lege under the1r own state
“ ¢,

const1tut10ns or'the federal const1tutlon.~ In some cases, the

‘pr1v1lege has been ruled appl1cable even in cr1m1nal proceedlngs

Lwhen a defendant contended he needed the 1nformatlon for h1s'

21)

¢

hthe WlSCODSln Supreme Court so ruled, although the court

','emphaS1zed that the Journallst's r1ght to w1thhold conf1dent1al

1nformatlon had to be. balanced aga1nst the defendant's need for

s

the 1nformat1on. The case stemmed from a- drug related murder,

“ - Lls. . ..'._181
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and the defendant sought the 1dent1ty of the source for an'
‘underground newspaper story wh1ch claimed the v1ct1m had been

cooperatlng w1th narcotics off1cers. The state Supreme Court'

&

said the defendant had not shown that the pr1v11eged lnfo'matlon

would;have helped him build a defense. Thus, the court’ uohelds

the reporter s right to keep. h1s source conf1dent1a1

\ .
y Slmllarly,‘the'supreme courts_of.Kansas, Virginia and

Vermont have recognized a qualified‘reporter‘s privilege in the
absence of a state shield.law (see Kans_asxrﬁ_an_ds_tr_om;u B_r_Q.wn
v. Virginia,?3 and Yermont Ls_t.r_e_t.er“‘) R “

On the other hand, some state supreme courts have flatly"

\

‘refused to-recognlze any Journallst s pr1v11e§e, even a qualified=

one, The Idaho Supreme Court, for - 1nstance, \once refused to

4

recognlze a F1rst Amendment pr1v11ege for Journallsts (ggldg;g Voo

ILADQD& Eubl;ﬁhlngzs), a1though that court has more recentlyi"

' moderated 1ts stance on the 1ssue._ The New Hampshlre Supreme

r

(see,/ for mstance, Qmm_qn gf. _the .rus.tz._ce_s“)

~The Idaho lederg case was part1cu1ar1y notable for the,

str1dency of- the court s 1anguage in condemn1ng .the concept of -a

1

7-reporter s pr1V11ege.. S ‘ .f

"In a. soc1ety SO:: organlzed as ours. the pub11c must know
the truth in order \to make wvalue judgments, not the least
of which regard -its\ government and officialdom. The .only
re11ab1e source of that truth is-a "press ...which is. free
to publlsh ‘that . trutg without government censorsh1p.v We

. cannot. -accept “the premise that the public's right to know -
- ..is somehow. enhanced prohlbﬁtlng the d1sclosure ‘of truth
in the courts of the pub11c / . ,

<

Qalderg was a libel case 1n wh1ch the p1a1nt1ff, a pollce

i

off1cer, was cr1t1c1zed by a newspaper for shoot1ng a suspect
: N ; - o

16 <.

18

“ Court/ has also den1ed the ex1stence of a Const1tut10na1 pr1v11ege_

-
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'fleeing a minor crime; The off1cer, Mlchael Calderc, sought the
1dent1ty of a source for the newspaper art1cle dur1ng pre—tr1al
d1scovery, but ‘the paper refused to reveal 1t The Idaho Supreme
Court aff1rmed a contempt citation aga1nst a reporter, flatly

refus1ng to recognize any journalist's pr1v1lege.

However, three years after Caldero, the Idaho Supreme Court

\\backpedaled on the pr1v1lege issue in Sierra Llfﬁ Y. Mﬁgls !ﬁllﬁi
| Ngwspapgrs,zs another libel case in which the pla1nt1ff demanded

the 1dent1ty of conf1dent1al sources dur1ng pretr1al d1scovery

proceed1ngs. Here the,Tw;n,ﬁalls,mlmgg:meﬂs oubllshed-stooles

reportlng on.actions taken against a life inSurance company by .

other western. states. The cOmpany never alleged that anything in

the storles was false, but nonetheless a trial, Judge ordered the

rJz

wpaper to name its sources in pretr1al d1scovery.~.The paper

refused, ma1nta1n1ng that the 1nformatlon was taken from pub11c

,records ‘and was accurate, and that sources w1th1n the company

Sa -

“ merely told reporters where to look to f1nd these publlc reords.~

)

when the paper refused to reveal the sources, the Judge str1pped
“the paper of all its normal llbel defenses and entered Judgment
in the amount of $1 9 mllllon for the pla1nt1ff--st111 wrthout

any show1nq that the paper had publlsheo any falsehood

=

.‘) a

refusal to recogn1ze a reporter s pr1v1lege, rever51ng the

¢

Judge s actlon and re1nstat1ng the paper s defenses. The court

Aacknowledged that at least a Journallst s conf1dent1al

17

1nformatlon has to be shown to e ;glgyant before 1t can be
dlscovered, c1t1ng Hg;ber; y; 29 The court sa1d the

5 .
; .

14
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“The Idaho Supreme Court was forced to back away from 1ts
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.would help P ove its. llbel case. Th1s t1me, the Idaho Supremef

‘med1a:
o

. pLotectlon. Perhaps it would be best 1f there were ‘a federal o

pla1nt1ff had not- shown that know1ng the 1denflty of the ‘sources o

Court was at least a 11ttle more sympathet1c to the needs of the

"We recognize that the news media rely upon confidential

- sources in the preparation of many stories..;. The|ability
to keezp the identity of those sources confidential 1s not

~ infrequently -a prerequisite ‘to obtalnlng information.

. This interest, while legitimate, ‘is not so paramount that
legit ~imate discovery needs of a libel plaintiff must bow
before it. But by the same token a trial court .can be
expected to .exercise caution when it orders these

- sources be revealed.. As the Supreme Court of the United
States .has suggested, the first questlon to be answegsdﬁ
is whether the 1dent1ty of the sources is relevant.™

Thus, the Idaho Supreme Court afforded 11m1ted protectlon ‘to-

joufnalist's sources in SAQLLA L;fe, Stlll, Idaho Journallsts

enjoy far'less protection from indis cr1m1nate d1scovery or
surpoenas than do Journallsts 1n many states. In-states such as
1demo, Journallst need a statutory sh1e1d law far more ‘than. they

oo 1n states where the courts have glven them more const1tutlonal

sh1eld law apnlylng to all state‘and federal oroceedlngs, but’i

r.

JCongress has repeatedly dec11ned to enact one. As a result, a

» N

reporter s pr1v1lege ex1sts only where the courts or state

,leglslatures ‘have . recognlzed or created 1t Fortunately, 26

Y

W

edec1s10ns have ereated a’ quallfled reporter s pr1v1lege 1n,

states now have statutory sh1eld laws, and favorable court

H)

number of others.31

STATE SHIELD mhs

Among the 26 states that had enacted statutory sh1eld laws

‘ at th1s wr1t1ng, there was a w1de var1atlon 1n phllosophy and '_

't231'}:5 | ) -4{715 ;.;
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approach _ Moreover, somé state sh1e1d laws have been
s1gn1f1cantly altered by3ud1c1al 1nterpretatlon. Iron1cally,
while some state Supreme gourts have been. judicially creating a
'journalist's'privilege where rone exists by statute, the New
Mexico Supreme Court went S0 far as to‘overturn anstatutory
sh1eld law as an unconst1tutlonal encroachment on. ?he

- information-seeking author1ty of the Judlc1ary (see AMmerman v.

Hubbard Broadcasting. Inc.32).

~ The 26.states that have enacted statutory shield laws, and
the years of Eheir enactment, .are: Maryland (1896), ﬁew Jersey
(1933) Alabama (1935), California (1935),‘Arkansés\(l936),

Kentucky (1936), Arlzona (1937), Pennsylvan1a (1937), Indiana

- {1931), Montana (1943), Mlchlgan (1949),. Oth (1953), Lou1s1ana
v(l964), Alaskau(l967;, New Mex1co (1967), Nevada (1967), New York
(1970), Illinois (1971), Rhode Island (1971), Delqware (l973),1
| Nebraska (1973), North Dakota (1973), Mlnnesota*(l973), Oregon'"°
o (1973), Tennessee (1973), and Oklahoma (1974) | Many of - these -,

statutory laws have been extens1vely rev1sed s1nce the1r orlglnal

»

) enactment and, as ]USt noted, some have been severely 11m1ted by

&

Jud1c1a1 1nterpretatlon.'f, = J ',; _ ;f' s .

Some sh1eld statutes appear very Etrong but have been

(

fatally weakened by court dec1s10ns.\ Others'have been,upheld;and

-even strengthened by court dec1srons. Generally, sHield lQWs:
) : L

fall 1nto three groups . 1) absolute pr1v1lege laws, which

seemlngly excuse a reporter from ever reveallng a news source 1n

(

‘ " a governmental 1nqu1ry, 2) laws that only apply the pr1v1lege 1f

e

‘ 1nformatlon der1ved from the source 1s actually pub11shed or’

s
i

T

3
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broadcast, and 3) qua11f1ed or 11m1ted pr1v1lege laws, wh1ch may
have one or many exceptlons, often allowing the courts to
'disregard_them'under certain c1rcumstances. _ | _
sadly, the'reality about’statutory shield laws is that many
lawyers and Judges don't 11ke them. Judges sometimes find
»themselves dealing w1th reporters who possess 1mportant
-1nformation—-1nformatlon that might well affect the outcome of a
case-—but who simply refuse to,fulfill.what judges see asra ci;ic'
responsibility by'disclosing it. How can a court seek the truth
under'those cirCumstances,‘judges ask? Some judgesvview.shield

P

laws as obstacles to justice, laws made by People who are, after
. ) . L]

all, politicians. Sh1eld laws, they feel, str1p the courts of

- some of the1r authorlty to do an 1mportant job, Many Judges seem.

_perfectly w1111ng to we1gh a. Journallst's pr1v1lege aga1nst other

"1nterests, some are w1111ng to Jud1c1ally create such a pr1v1lege,,“

in the absence of a statutory law, as just explalnea. However,

.when a leg1slature makes the dec1s1on for them——and makes the

o

'i pr1v1lege absolute under all c1rcumstances-—Judges tend to look

- for ways out. : o

13

! Perhaps the sent1ment of ‘the legal establlshment was.bestf‘

s summarlzed many years ago by John W1gmore, the preem1nent-scholar°

&

on the law of ev1dence. Speaklng in 4923 about the natlon s

- f1rst Shl“ld law, enacted 1n Maryland 1n 1896 he sa1d:. "the

\

) enactment, as detestable 1n substance as 1t 1s 1n

"33 a . : ‘ . - Rt .

(Maryland

:”form, wlll probably.remaln unlque.

<

W1gmore s pred1ct10n was’ wrong, of course, but the sent1ment N

~ .
-~

Ihas heen shared by generatlons of lawyers and Judges. For-years

vJudges have been wh1tt11ng away at tﬁe older common law

o
Yo
¢
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ev1dent1ary pr1v1leges of doctors, lawyers and clergymen, and
thev have shown great 1ngenu1ty\1n man1pulat1ng the language of
state shield laws to reduce their impact. .; |

For sheer 3ud1c1al gall, certa1nly the most notable court.
decision on a shield law is Axmn_«;:,nn_angz_L ﬂubba;g.ﬂggadcaﬁglng the>
New Mexlco case c1ted earlier. In that decision, the state
supreme court gaid the legislature didn't have the power, under
the state constltutlon, to restr1ct a Judge s author1ty in th1s
way._ Thus, the court simply invalidated the whole sh1eld law asx
it applied to the state s JudrClary. The New Mexico sh1eld law34'
is still valid in connection with legislative and adm1n1strat1ve
proceed1ngs, but not .in court proceedlngs (1nclud1ng grand jury -

1nvestlgatlons) That means the New Mextco sh1eld law is nearly

"useless, s1nce reporters are rarely~requ1red to reveal

- a

'conf1dent1al 1nformatlon except in court proceed1ngs. To justify 3

£

’1ts dec1s1o“ the New Mex1co Supreme Court declared that a sh1eld_"

‘ law 1s a prgggdu;al rule. The leglslature has no author1ty to".
d1ctate procedural rules to the Jud1c1ary, the " court sa1d '
No other.state s hlghest court has gone qu1te that far, but

several other courts have handed doWn dec1s1ons narrow1ng the'
t -

scope or broadenlng the exceptlons to varlous state sh1eld laws.

-

Por 1nstance, Nez York courts repeatedly carved out Jud1c1al*
exceptlons to that _state’ s sh1eld law35 1n the early years after_

«vﬁ—lts enactment71n 1970 »For 1nstance, by: 1973, the courts had

S

created a’presc1ent w1tness exceptlon and ruled that the law;

%

d1dn t apply/unless a reporter had promlsed conf1dent1a11ty to a..-

L source.' They also ruled that the law ‘didn't apaly if the :




information came to a reporter unsolicited {see, for instance,
»HBAI;EM,lrEjgskings).lIn New Yorky more than a.doZQn reported
court decisions have gone against journalists who were seek}ng to
keep sources or information confidential uﬁder-the state’s shield
law. | | | .
Across the‘contrnent inZCalifornia, the pattern is nuch the
same. State courts repeatedly.narrowed’the scope of a seemingly
absolute shield 1aw-during the 1970s. First, an appellate court
sa1d the, law s1mp1y didn' t apply when a judge was trying to find
out who v1olated a 3ud1c1a1 gag" order. The legislature doesn't
have the author1ty to pass a 1aw\that makes it“impossjble‘for_
courts to investigate"violations of\their:orders, théjcourt;held'
(Earr v. Superior court’). o - X
As an example of the trlbulatlons a reporter may face in
’?;order to protect his sources, the B111 Farr case has few equals.:
Over a f1ve year perlod, the Farr case produced four appellate

ki

court decrslons. " Farr, a reporter cover1ng the celebrated

Charles Mansonfnurder t;ial for ‘the Lgs Angglgs Hg;g1d~£xﬁming;“;*‘

when the‘case began,ﬁspent 45 days in jail and faced'a possible
~'1m1e1:1n1te‘sentence for refus1ng to reveal h1s sources.
. < \ )
Farr was glven a. statement by 4 prospectlve w1tness who sa1d

Manson.s counter—culture'"famlly 1ntended to torture and murder

'iseveral more show bus1ness persona11t1es. ‘Farr got that e

'1nformatlon from two of the attorneys handling the case, and they

-

5.,were v1olat1ng a protect1ve " gag ") order by glv1ng it to h1m.

»

JAfter Farr,publlshed a story based on th1s conf1dent1a1

4

: 1nformatlon, the tr1a1 Judge ordered h1m to reveal wh1ch twof

\

attorneys (of six hand11ng the case) had v1olated the court Q;

>
. 4 :

e Yot
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order, Farr refused'and was\eventually cited for civll contempt.

| After the 1n1t1al appellate court ru11ng that str1pped Farr
of the protectlon of the California shield’ law38_fE§L; gL
supgr;QL court, c1ted ear11er1, 1t appeared he ‘could face a life
'sentence if he steadfastly refused to reveal h1s sources, But in
'1974, an appellate court set up a mechaniSm to allow the eyentual
release of persons who disobey court orders as a matter of
pr1nc1ple (In re Ea;;39) Under thls procedure, the trial court
was to hold a’ hefrlng to determ1ne if further 1ncarceratlon would ‘
result ‘in the court order being obeved If not, the civil

contempt c1tatlon had to be set aside or transformed into

- ” x .
-

cr1m1na1 contempt, w1th a f1xed term sentence. Such a- hearlng_

was_heldrfor Farr, and the long pend1ng c1v1l contempt c1tatlon>;

was set aside.: Nevertheless,'a new cr1m1na1 contempt progeedlng-

-

‘was 1n1t1ated aga1nst him. the next day. .He was: eventually :
‘vsentenceo to f1ve more days in Jall and a $500 f1ner That -

sentence was delayed whlle Farr aga1n appealed, but the new

-~ccntempt c1tat10n was upheld by the ninth c1rcu1t u. S. Court of -

Appeals (1n Eax; x* thghgs§¢ c1ted ear11er),“ However, a
F

.Callfornla appellate COULt eventually set 1t as1de as a mult1ple

-

prosecutlon for the same event (In re Eax;4o)

Farr s lega‘Jtroubles were Stlll not over, however, - Hé was

N
named as a defendant in a $24. milllon libel suit by . two of the

attorneys, who contended the1r reputatlons were 1nJured by hlSl

Y

statement that two unnamed attorneys v1olated a court order,
That llbel su1t was f1nally d;smlssed 1n 1979,. but the d1sm1ssal.

was appealed. In early 1981, ten years after the Farr case
. ; . _

??w , o . . [N - - L. . . \':;
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‘began, the_litigation.still had not been terminated.

In 1978fﬁanother'California appellate court said the state's
shield law didn!t apply when the”information,might help'exonerate?

someone charged with a crime, 'because the defendant's
- ' T (.‘-. ! N - .

,constitutional right to a fair trial was paramount. Thus, the

reporter would be required to bring in the requested information'

for a. Judge s inspection in his chambers, with the judge. entltled-

_to release the 1nfo§hation if he deemed it s1gn1ficant to the

case (CBS y. Superior, courtdl),

o

In 1980 . the' people of.. Californla voted by a th: ee to-one

marglnlto place the shleld law in the s: e Constltutlon.
'Advocates-of a'strong reporter's“pfivilege hoped this wodld end

the\gud1C1a1 exceptlon carv1ng, since the shield iaw now

rmmedlately foliows the basic guarantee of a free press in

Artrcle I, Section 2 of the California constitutlon.' However,'

rglven a conf11ct between a crimlnal defendant's rlght to a fair -

trlal,“guaranteed by the Slxth ‘Amendment to the U S.

'Constitution, and the reporter's shield provision in. the
*Callfornla Constltutlon, a. court would be free to dec1de ‘the .

_balances were tlpped in favor of the defendant s federal-

constltutloncl rlght i It remains. to be _Seen how ‘the courts wlll

1nterp;et Callfornla S new Const1tut10na1 shield law.

In New Jersey as 1n New York, New Mexlco and Callfornia, the
courts have created a large ‘loophole in a seemlngly strong
statutory sh1e1d law.42 In the celebrated Myron Farber case, the
court said the shield'law must give'way when a criminal defendant

seeks evidence held by a_joornalist. At the very least, the

journalist must subnii't the material to a judge, who is to make an

24 - : |



?\.’.“ in-chambere evaiuatioh and-decide whether_to release the
information (1n‘1§.£ﬁ;h§143). |
Thus,.the New Jersey Supreme Court’gave judges in that state
- the authorlty to order journalists to bring in the1r conf1dent1al
information for 1n-chambers review, with the 1nformat1on to be:
.f Co released 1fﬁthe 3udge|dec1des_the criminalfdefendant's need for\
: the,informatlon outwe*ghs°the reportef's interest in keeping it
confidentiél For refu51ng to Comply w1th such an ordér, Farber
spent 40 days 1n Jail, and hls employer,‘the New XYork I;meg, pa1d
fines exceedlng $250,000 dur1ng a ce;ebratedrnurder trial in
1978, .t | o |
in.a'nunber of other states, courts heve taken similar steps
to narrow the scope of'state shield laws. _However, some'stéte

.5
‘courts have not orily afflrmed sh1e1d laws but given them a broad

flnterpretation. A notable example is Pennsylvanla, where the
'stete supreme‘Court srgnlflcantly expanded'the shield law_e scope

.in In Ie Eaxlgr 44 rthe Pennsylvanla law4® specifically protects
only "sources of - 1nformat1on ’ but the court interpreted that
‘language to 1nc1ude notes and other unpubllshed materlals, even

if they d1dn t reveal the news source. ‘Moreover, Peqnsylvania

"7 " 'state courts have liberally 1nterpreted a phrase in the,iaw.that
‘efempts;reporters from reVealing their sources '}n any legal
proceeding.? “Any legal proceeding really means what it says,

1

'the Pennsylvanla courts have ruled

.—\\\‘*é Furthermore, a federal court deciding_a”case that éros'
‘Pennsylvania chose to observe the state shield law in

/'Hnlimijsg_z.pgﬁn£1.46 ‘That decision is nefther surprisiﬁg~nor

'-. l',,.zs 28
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unique, inasmuch as federal courts are supposed to apply most
kinds of state law in "diversity of c1tizensh1p cases (i.e.

cases dec1ded in federal rather than state courts only because
they 1nvolve c1tizens of two different statesf\\\Th ennsyivania
shield iaw did not apply in the federal case frome;inns;Esania
discussed earlier (Riley ¥. ghgg;g;} because it was not a

diversity case. Riley was a.federai civil rights case.

3
6

SUHHARY

Journalist's privilege is in a state of change and
uncertainty in the early 1§§0s. Although 26 states have
statutory shieldblaws, even in these states reporters are
sometimes ca11ed upon to reveal confidential information; On the.
otherlhand, in_some'statesvwithoutlshield laws;.the courts haYe
judicially recognized a limitedireporter's privilege, but the
courts in a few'states have‘flatly.refused.to take that step. On
the federal level, a number of courts have recoghized a quaiified
pr1v11ege as a matter of federal common law if not Constitutional
. law in the years since the. Supreme Court's &Lanzbuxg dec1sion.

It would seém that a comprehensive federal ‘shield law would
be the best way - to protect‘journalist'svsources,'but Congress has
' consistently declined to enact such a law. ", In the meantime, the
growingvﬁudicial trend is to recognize'at least.allimited
reporter'spprivilege; While better than no priuilege_atvall,
. this 1éabes much to be desired; dournalists-musbfbe prepared to

'go to jail-—or‘spend-thousands of dollars on litigation--to
"protect their confidential sources. At least the”judiCiary is
now on notice that many journalists will not'breach their

)
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maqy state and federal judges are ch0051ng to recognlze the

|
/
!

¥ E B .
prdmises of confidentiallty. leen the p0551b111ty of an/ugly
confrontatlon that may make a Jalled Journallst into a folk hero,

.

reporter's pr1v1lege 1nstead——and they have a grow1ng body of

case law to cite as precedent..

-
.
——
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